
BEFORE THE STR'rE BOARD OF EQUALIZATION

OF THE STA'PE OF CALIFORNIA

In the Matter of the Appeal of )
)

NEW Hil?lE SEWING MACHINE COPlDUY)

Appearances:

For Appellant: Norman J. Laboe
Attorney at Law

For Respondent: Kendall E. Kinyon
Counsel

O P I N I O N-__I_--

This appeal is made pursuant to section 25666
of the Revenue and Taxation Code from the action of the
Franchise Tax Board on the protest of New Home Sewing
Machine Company against‘pro>Posed assessments of
additional franchise tax in the amounts of $5,955.09,
$5,632.21,  $3,781,42, and $5,568.53, for the income
years ended March 31, 1973, >larch 31, 1974, Narch 31,
1975, and March 31, 1976, respectively.
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Appeal of New Home Sewing Machine Company-.-~-__~_-._--_-_----i---_---I-.

TWCI y 1.1 c_! s t i. 0 n s n rc presented by this appeal: (1)
w::et;lls~-  ;1pp~11_ant, its JL\~,.~:II?:;~~  parent,- dnd subsidiaries o f
t_hc two b!Cr:C: eogagcil in a si.1~:ljle unitary business, and (2)
if so, wilCttlet.-  respondent  properly dc3termined that
appell.ant milst Ei.Le a cornbini?,-l report which inc1ude.s the
foreign corporations o E the unitary group and u,s.e/fiormula
apportionment to cc~mpute its income derived Erorn or attrib-
utable to C~~lifornia.sourccts.

Appel lant , an Illinois corporation with :its
headquarters and commercial domicile in New Jersey,, is a
wholly owned subsidiary of a Japanese corporation, Janome
Sswing Machine Company, Ltd, (Janome). During the years on
appeal, appellant imported, distributed, and serviced
sewing machines and sewing machine parts manufactured by
Janome and Janome's manufacturing subsidiaries. A;?pellant
(and Janome's other sales subsidiaries) purchased sewing
machines and parts exclusively from Janome and its manufac-
turing subsidiaries. The manufacturing corporations in the
Janome group sold almost all of their products to Janome's
sales subsidiaries.

For its incolne years ended in 1973, 1974, and
1975, appellant filed its California franchise tax returns
on a sc?arate accounting basis. Respondent determined,
however, that appellant, Cocicar, Inc. (appellant's wholly
owned subs idiary), Janome, and Janome's foreign.subsid-
iarics were engaged in a single unitary business,
requiring the Eiling of! a combined .report. 'This determina-
tion was based on controlling ownership, substantial
intercompany product and service flow, interlocking
oEEicers and directors, anll some intercompany financing.

'rJhen a taxpayer derives income from sources both
within and without California, its tax liability’ is
measured by its net income derived from or attributable to
sources within this state. (Rev. & Tax. Code, 5 25101.)
If the taxpayer' is engaged in a unitary business with
affiliated corporations, the amount of income attributable
to California sources must be determined by.applyi.ng an
apportionment formula to the total income derived from the
combined unitary operations of the affiliated corporations.
(See Edison California Stores, Inc. v. McColgan, 30 Ca1.2d
472 [183 P.2d 161 (1947).) A unitary business exists when,
there is unity of ownership, unity of operation, and unity
of use (Butler Bros. v. McColgan, 17 Cal.2d 664, 678 [ill
P.2d 334) (1941), affd., 315 U.S. 501 [86 L.Ed. 991)
(1942)) or when the operation of the\business within
California contributes to or is dependent upon the! opera-
tion of the business outside this state. (Edison
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~ppcal 05 hew iiome Sew i nq N:\ch ine Company_-_-_--_---_.__~-__;-_~---__~-_---

C a l  iforni cl StC>Lcz-X___I.  v. I,lcColgsn, su:)ra, 3 0  Ca:.2d a tInc--_-_- -.-_ _-_----
461.)

dc?termin3tion. iAppeal o f  Shachihata,  Inc . ,  U.S.A. ,  Cal .
St. Hd . of  Equal . ,  Jan.  9 ,  1 9 7 9 . ) We m u s t  c o n c l u d e ,
therefore, tliat respondent’s  determin.3tion of unity was
‘c o r r e c t .

For the y e a r s  on appeal, Flpi3ell?int’S  i n c o m e
d.?rivGJd frog or a t t r i b u t a b l e  t o  C a l i f o r n i a  soclrces m u s t  b e
detl?r;ninet-l in  accordance  with the  provis ions  of the irniE0rm
Divisitin 0F Income for Tax Purposes Act (UDTTPA) c o n t a i n e d
in stfi~tio;15
C o d e .  - (WV.

2512: t h r o u g h  2 5 1 3 9  of the Revenue and Taxatic~n
& T a x .  Cods, 5 2 5 1 0  1. ) Generally speaking,

U I) I ‘r 1‘) % r e .I u i r ;’ s t1-\at the i,usi:~~:ss  income of  the  unitary
b,Jsiness !>CZ app.)t:t  ione< to t h i s  s t a t e  b y  multiplyi.ng tilt?
ir7coI~~e by  ,l f: t:\2ct ion, ttie nd:?PF_‘a?or of wilich i s  t h e
~r0$‘5 ty f a c t o r  [)l.U.c, the ~,.lyt-o.L1 f a c to r  ~1 us t h e  s a l e s
f a c t o r  anlj t!le d e n o m i n a t o r  0E WhiCiI  i s  three . (Xev. & Tax.
C&e, 5 25128.) T h e  nu;nc:?rators  oE th.2 r e s p e c t i v e  Eactors
arc3 composed  of the tax~?ayer‘.s  p r o p e r t y ,  p a y r o l l ,  a n d  sa1e3
in ,C~liforni.a; t h e  den~1lninat~>rs  c o n s i s t  04 the ta:;payer’s
:>r$?pert-y, p a y r o l l ,  a n d  salt>; everyb+hert?. (Rev. 6: Tax.
Code,  55 25129, 25132,  and 25134. ) i*lettlOdS oth?r t h a n  the
.‘; t3ndart-l  tilroe- fac to r  f~jr~:iula  may hc? used only in exce,3-
tional circu:n.;tanc:ts  w h e r e  UDITPA’s $rQvisions do  not
fa i r l y  r epresent t h e  extznt 0E t h e taxpayer’s  business
a c t i v i t y  i.n t h i s  s t a t e . (Rev. & T a x .  C o d e ,  S 2 5 1 3 7 , )  T!l,o
party seeking to  devi;jte Eroin the st,3rldard for,nula b e a r s
the burden of‘ ;jroving that such eXcedticJ?al cirCU:nsta3eeS
tire present. ( A p p e a l  o f  New York Footbal l  Giants ,  Inc . ,
C a l .  S t . .  R(1. of E:quaL., F e b .  3 ,  1977’.)

Appc?llJnt  argues that  s e p a r a t e  a c c o u n t i n g  mtist be
used in  this case because there is n3 basis in the Revenue
and Taxation Code for computing the worldwide combined
in come of  t-he u n i t a r y  cjrou?. Its contention is based on
prov i s i ons in the code which 1 imit certain deduct ions to
Un i ted Stat es-b<3sed ac t i v i t i e s  o r  c o rpora t i ons . Applying
t h e s e  p r o v i s i o n s ,  apL)eI1.3nt: s tates ,  would disallo.4
thous.jndr;  of dollars of ort-linary and necessary b u s i n e s s
expensrs  deductions to Janome and i ts  non-U.S.  subsidiar ies
merely because they do business outs ide  the  United States .
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A?-,iee:.t 1. of  NPW H o m e  Scwinq Machine  Co,np~~n~___-_____ ____--_-._-_- ..-. - _ - de - . . . - -_- .a-.____-

PI:-\ f i n d  L~~~i>~I!.l.Lln t ‘S argum(!nt  unco:lvincing far
s c v !_! 1- 3 1 r 2 I1 :; 0 il >: . F i L- s t , .3 :; appe11.3nt. i  tsc l f  acXnobJle:lges,
:-es?aI:iPn t h ;I s nevzr construed the code provisions to deny
,d e d u c t i 0 ;I :: t (3 f o re ign  cot:ptir;ltions when computin:J combined
w:~rlds~ide  incc);nP. Rr:spondcnt m e r e l y  u s e : ;  the incortie state-
mI?nts prepared by the corpc>rations themselves to deter.mine
incc3me and exp;>nse of the f o re ign  c o rpora t i ons . . Secondly ,

t h e r e  i s no allegation that respondent has denic3 any
apgr(.,;>riLte  deduct ions to  the  spec i f i c  non-U.S.  corpora-
t i o n s  invol.ved in this  appeal . F i n a l l y , even if  the code
provisio:ls .iqere construed to  deny c?rtain deduc t i ons  t o  the
non--U. S. ci>rpc>rations,  appel lant  has  c i ted no authority
which  wor~ld prohibit different treatinent of U.S. and
non-!J  . S. corporations where the income of the non-U.S.
corporat ions  is  not  being taxed, but is merely included in
the apportionment br>r,rz.

Appellant also argues that because Cal_fornia
inco!ne i s measured in dollars and the financial records of
the non-U. S. cor+>rations ate sroyerly kept  using other
c u r r e n c i e s  ( e . g . ,  y e n ) , there is no single unit of measure
with which to establish the net income of t’ne unitary
group. &?cause of  f luctuat ions  in  exchange rates ,
appe l lant  s ta tes , a trans.-iction using one currency wi l l
a lways result  in  “income” di f ferent  from the sam;: t ransac -
tion entered into using some other currency, and an income
f igure  der ived  from the combination of  inco;ile reports  us ing
d i f f e r e n t  curtl~~r~cil~:; wi l l  a lways be erroneous. Once ’aga in ,
a p p e l l a n t  hss fai led to s!low s p e c i f i c a l l y  h o w  th:ls a f f e c t s
its own unitary group. Plo re genera’1 ly , no showi;>g has been
made that any variations which might occur due to currency
f luctt.latir:,ns prevent  the  apport ionment  {nethod from fairly
reyrcsenting  the ex tent  o f  a  taxpayer’s  businz?s a c t i v i t y
in  th i s  s ta te . A p p e l l a n t ’s  m e r e  alleg;ttions of  d istort ion,
based on separate  accounting pr inciples ,  are  insuf f ic ient
to persuade us that a combined report and formul.a appor-
tionment should not be used. (See Container Corp. of
America v. Franchise Tax Board, 117-Cal.App.3d  988  1173- -Cal.Rptr. 1211 (1981), prob?uris.. n o t e d ,  iday 3 ,  1 9 8 2 ,  - -
U.S. --  (Dock. No. 81-523);  Appeal of Kikkoman
I n t e r n a t i o n a l ,  I n c . ,  C a l .  S t .  B d .  ofqual.,?une 2 9 ,
1982. )

In both of the arguments ‘above, appellant seems
to  be  trying to  establ ish that  the  inc lusion of  the  foreign
afEiliates in the unitary group is unauthorized and
improper. Roth the California courts and this board,
however, have held that so long as the business is un i tary ,
inclclsion o f  f o r e i g n  a f f i l i a t e s  i s  e n t i r e l y  proper.
(Container Corp. of America_ v. Franchise Tax Board, supra;
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Apctzdl of Nt~u  Home_._‘L- Scwinq M,lchinc Company---_-,__-L--.--- - - -

0 R !3 F: R-._-__- -- -

IT I S  HFiiKt3Y ORUZF.t:!), ADJUl~Gl5l~ A:‘?3 DECKEED,
pdrsuant to  sec t ion  2 5 5 6 7  oE t h e  R e v e n u e  anc’l T a x a t i o n
Code , t h a t  t h e  acti.on o f  t h e  F r a n c h i s e  T a x  Board O’YI t h e
p r o t e s t  o f  1Jew H o m e Sewing Machine Company aga ins t
p r o p o s e d  ass,essments of  addit ional  franchis? tax in the
amounts o f  $5,955.09, $5,642.21, $3,781.42, a n d  $5,568.53,
for the income years ended March 31, 1973, Narch 31, 1974,
idarch 31, 1975,  and F-larch 31, 1976, be  and the  same is
hereby sustained.

Done at  Sacramento ,  Cal i fornia ,  this  17t!n day
of August , 1982,‘by th’e S t a t e Board of ?‘q~lalization,

I’

0

with Board Members Mr. Bennett, Mr. Collis, Mr.
and Mr. Nevins Dresent.

William M. Bennett I---I_I__ ---. _-

Ernest J. Dronenburg, Jr. ,
--- -_

Richard Nevins- - - - . - -'

I-- ---

?--

Dronenburg

Chairman

Yembe  r

Member

INembe r.

Member
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